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eonstru&tion be reconciled to the idea of a Con-
vention. An army of delegates was an idea reserved
for Chief Justice Eyre to introduce into the world.
Well then: let us suppose that arms and violence
are not intended ; yet the Chief Justice says, that
the project of a Convention has for its objeét ¢¢ the
¢ coileciing together a power, which should over-
‘“ gtve the legislative body.” This word i1s still
more ambiguous than any of the rest. What are
we to understand by the phrase ¢¢ to overawe "
z2 in 1ts true acceptation has always been un-
derstood to mean defereice or respeél. It cannot
rmezn any thing else here, since, as we have already
en, armed power and military force are out of
the cuesticn.  But in this sense whar is the object
of everv epecies of Convention or political associ-
ation whatever? It is always intended to prcduce
deference znd respedt.  Thus the Chief Justice
verv pronerly ouserves, that ¢¢ a Convention, hav-
““ 1ng for its sole objeét a duunful and peaceable
‘ anphcat'on ro Pariiament,” does not fa:l to find
taat apphication atrended with ¢ respect and cre-
““ dit, mn proporuon toits universality.”*  Indeed
there can be no doubt, thar there are but twa
wavs of operating upon men’s condud, the one_:,
by exhibiting arguments calculated to prevail
vpon their own inclinations and conviction, the
etier a perceiving how much the thing required
accords with the sense of numerous bodies of men,

and bodies of men intitled to eminent credit.
Such being the subs:tance of the most material
paragraph

*P. 14
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paragraph in the charge to the Grand Jury, let
us see in what manner this paragraph is concluded,
and what are the inferences drawn from it. What
is the treatment due to this force which 1s no force;
this collefting together a pozoer, uparmed, and en-
titled to credit only for its universality ? What
shall be done to the men who thus overawe the
legislative body, by exciting its deference and
respet ; or, failing this, do not overawe it
at all, inasmuch as they have no power to in-
force their demands? ¢ Whether or no,” as
Chicf Justice Eyre sagaciously observes, ¢ the
¢¢ projet of such a Convention will amount to
«« Hioh Treason, i1s a more doubtful question.”
He adds, “ 1n this case it does not appear to me,
¢¢ that I am warranted by the authorities, to state
to you as clear law, that the mere conspiracy to
“ raise such a force [recolle€t what has been said
¢¢ upon the nature of this force], and the entering
‘¢ into consultations respefting 1, will alone,
¢ and without actvally raising the force, constitute
« the crime of High Treason. What the law is in
¢« that case, and what will be the effe& of the cir-
<« cumstance of the force being thus meditated,
¢« will be fit to be solemnly considered and deter-
 mined when the case shall arise.”” *

Here the Chief Justice speaks with a proper de-
gree of modesty and precaution, so far as relates

to the supposed guilt of the persons under confine-
ment ; but when he has occasion to resume the

4 4

subjet, he, in his usual manner, 1atroduces a varia-
tion
¢ Page 13.
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tion info the statement. ¢ It may pcrha[‘is bé
“ fitting,” says he, ¢ 1f you find these persons in-
¢¢ volved in such a design, and if the charges of
High Treasonare offered to be maintained against
‘¢ them upon that ground, that, 1n respe& of the
¢ cxtraordinary nature, the dangerousextent, and
at the best, the very criminal complexion of
such a conspiracy, this case, which Estate to you
as a new and a doubtful case, should be puz
into @ judicial course of inquiry, that it mayreceive
a solewmn adjudication, whether 1t will or will not
¢ amount to High Treason.” *

It 15 dithcult to conctive of any thing more ab-
horrent to the genuine principles of humanity,
than the doftrine here delivered. The Chief
Justice, after having enumerated various sorts of
treason, respecting which he speaks difhdently at

first, and peremprorily at last, but which are all the
mere creatures of his own imagination, comes to

a case upon which even he hesitates to decide. He
dares not aver the proceeding described in it to be
treason. Well, then; what 1s the remedy he pro-
poses ? Surely a new Al of Parliament ; the re-
medy prescribed by the a& of Edward 111, ¢ in
¢¢ cases of treason, which may happen in time to
¢¢ come, but which could not then be thought of
¢ or declared.” No such thing. Upon this case,
which he does not venture to pronounce to be
treason, he direts the Grand Jury to find the bills
20 be trae bills 1 He tells them, ¢ that 1t is fitting
¢ that this case,” which he ¢¢ states as new and

¢¢ doubtful,
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tt doubtful, should be put info a judicial conrse of
 enquiry, that it may receive a Ssolemn adjudica-
‘¢ tion, whether 1t will or will not amount to Hicx
““ TREASON !”

The Chief Justice, in this instance, quits the
charalter of a criminal judge and a civil magis-
trate, and assumes that of a natural philosopher or
experimental anatomist. He 1s willing to dissect
the persons that shall be brought before him, the
better to ascertain the truth or falsehood of his pre-
conceived conjeétures, The plain English of his
recommendation is this: ¢ Let these men be
« put upon trial for their lives; let them and
““ their friends, through the remotest strainers
““ of connetion, be exposed to all the anxie-
¢ ties incident to so uncertain and fearful a con-
““ ditton ; let them be exposed to ignominy, to
¢ obloquy, to the partialitics, as it may happen,
¢¢ of a prejudiced judge, and the perverseness of
¢ an ignorant jury: we shall then know how we
‘¢ ought to conceive of similar cases. By tramp-
““ ling upon their peace, throwing away their lives,
¢ or sporting with their innocence, we shall ob-
€¢ tain a basis upon which to proceed, and a prece-
¢¢ dent to guide our judgment in future instances.”

This is a sort of language which it is impossible
to recolle& without horror, and which seems worthy
of the judicial ministers of Tiberius or Nero. I¢
argues, 1f the speaker understood his own mean-
ing, or if the paper before me has faithfully re.
ported it, the most frigid indifference to human
happiness and human life. According to this
method of estimate, laws, precedents, cases and

E reports
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reports are of high value, and the hanging a few
individu:zls 1s a very cheap, economical and proper
way of nurchasing the decision of a doub:zful spe-
culation.

Surely it weuld be worthy, if not of the Judges,
at least of the immadiate > inisters of the Sove-
reign, to cen:zicer whether, if they mean to put us
--:d . now rule of criminal law, 1t be not better
suic .niv to originate that law in the two Houses
of Parlizment, than to suffer it to be made out of
n=w coastrutions of old statutes, contrary to all
law and precedent, and contrary to the security
and liberty of the subject.

In Ireiznd, some time ago, 1t was thought pro-
per to bring foriward a Convention-Bill, declaring
sucti procecdings, as are the subjeéts of the forced
constructicns of Chief Baron Eyre, to amount to
Hizh Treason.  When the Haleas Corpus alt was
suspenccd in England, we were given to undes-
siand that this proceeding was thgught sufficient for
the present, and that a Convention-Bill, similar to
the lrish, and other severe measures, were rescrved
to be adopted, as the case might acquire. This
f:liacious show of lenity, now turns out to be the
meo:t unprincipied tvranny,  Mr. Dundas and

others talked 1n the last Session of Parliament, of
bringing home the Scottish principles of jurispru-
dence, 1f need were, to England, and rendering
asscciations and Conventions a subject of transpor-
tation to Botany Bay. They have since refined
upon their plan, and carried the law of England,
or what they are pleased to call so, into Scotland,

rendering
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rendering these offences, real or imaginary, a
subjec of the penalties of High Treason. Such
have been the incroachments upon_the Constitu-
tion, by men who have the audacity to call them-
sclves its champions, that a man who should have
pretended to forctel, from six months to six
months, the measures they would think proper to
pursue, would have been laughed at for the 1m-
probability and utter absurdity of his tale. Bri-
tons will at length awake, and the cfic&s of reason
and conviction upon them, will not be less for-
midable or less unacceptable to their eppressors,
than the effects that might flow from a course of
violence !

I have hitherto abstained from saying any thing
respeting the personal characters of the men now
under accusation, If their abilities be as rare, and
their merits as hich as their warmest aduurers can
conceive them, 1t would still be foicign to the
question I proposc to consider. If they be men,
exceptionable 1n their charaéter, ambiguous in
their desizns, and mischievous 1n their counsels,
The English Constitution is strong en,us iy to <diss
arm all the adversaries of the public peace, with-
out its being necessary for that purpese to destroy
1ts very essence. ‘Twelve men are apparently
concerned, but the hiberties and happiness of all
are at stake. If these new treaso:ns be cstablished,
we may say, as the Parliament of Henry the Fourth
did, speaking of the new-fangled treasons under
Richard the Second, that ¢ po man can know

£ 2 how
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¢« how he ought to behave himself, to do, speak,

“ or say, for doubt of the pains of treason.”®
The constru&tions of Chief Justce Eyre, and the
Special Commission, put a perpetual bar to all
associations, delegations, and cozsultings respect-
ing any species of grievance. \Vill‘any man
venture to say, that we shall never stand 1n
need of these expedients; or shall we consent
for all time coming, to hold every possible reform
and amendment at the mere will of the administra-
tion ¢ If these principlcs be established, urtterly
subversive as they are of the principles of the
English government, who will say that we shall
stop here ? Chief Justice Eyre says to-day, ¢ ill
¢ men may, nay, all men must, if they possess
¢ the faculty of thinking, reaton upon every
¢ thing, thatsufficiently interests them to become
“ an object of their attention; and among the
objelts of attention of freemen, the principles
¢“ of government, the censtitution of particular
‘¢ governments, and, above all, the constitution of
¢¢ the government under which they live, will na-
““ turally engage attention and provoke specula-
¢ tion.” But who will say howllong this liberty
will be tolerated, if the principles, so alarmingly
opzned in the charge to the Grand Jury, shall
once be established 7 This is the most important
crisis, in the history of English liberty, that the
world ever saw. If men can be convicted of High
Treason, upon such construtions and implications

a3
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ag are contained 1n this charge, we may look with

conscious superiority upon the republican specu-
lations of Fiance, but we shall certainly have reason

to envy the milder tyrannies of Turkey and Ispahan.

From what has been said 1t appears, that the
whole proccedings 1ntended 1n the present case,
are of the nature of an ex post fafle law. This is
complctely admitted by the Chief Justice. In
summing up the different parts of his charge, he
cnmumerates chree cases, 1n the first of which he di-
re&ts the Grand Jury to throw out the bills, and
in that of the two last to find them true bulls.
One of these two relates to Chief Justice Eyre’s
new treason of ¢ a conspiracy to subvert the Mo-
« narchy,” a treason which, he says, 1s not de-
clared by the statute of Edward IIl, and no law-
giver 1n this country has ever ventured to con-
template. The other,  that of overawing Par-
liament,” he states to be a new and doubtful
case, and recommends, that it should -be  put
“ into a judicial course of enquiry, that it may
¢t receive a solemn adjudication whether it will or
¢¢ will not amount to High Treason.”

Thus 1t 1s fully admitted, respecting the persons
now under accusation, that they could find no
reason, either 1n the books of our law, or of any
commentators of received authority, to suppose
that they were incurring the guilt of treason. ¢ The

 mark sct upon this crime, the token by which it
¢ could be discovered, lay entirely concealed ; and

* no human prudence, no human innocence,

“ could
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¢ could save them from thic destrution with which
¢ they are at present threatened . *”

It 1s pretty gencraliv admitted, that several of
these perscns, at l:ast, were nonest and well-inten-
tioned, though mistaken men.  Punishment is
awarded 1n human Courts of Justice, either ac-
cording to the intention, or the mischief come
mitted. If the mitention beatenc 1o be censidadd,
then the men ot whom Ispeax, howeverwrguard d
ard prejudicial their conduct may be suppozld to
have been, must on that ground be mizilibly ac-
quitted. If, cn the vtner bhand, the mischicl in-
curred be the scle measure of the punisimient, we
are bound by every thung that 1s sacred to prececd
with reiudiance and regret. Lot it be suppe:ed,
that there are cases, where 1t shall be necessary,
that a well designing micn shiculd be cut off; for
the scke of the “Lcifz. The least consideration

ot we can pey 1n so ceplorable a necessity, s,
to warn him of Lis danger, and not suffer bun to
incur the penaity, witholut any previous caution,
without so much as the kstl:,f_.gﬂ of its exis-
tence.

1 anticipate the trials to which this charge 1s the
prelude. I Know that tiie Jucdge will admit the
cocd intention and hone:t Cesipn of several of the
persens arraigned : 1t will Be impessible to deny
it ; 1< 15 notonicus to the whole vniverse.  He has
already acmitted, that there 5 no law or prece-
dent ior their condemnaticn.  If tlicrelore he ada

aress

* Heme, vol. vi, ch. liv. p. 4c4.
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< members shall be cut off, and your bewels shall bé
“ taken out and burnt before your faces; your Eeads
< sball be severed fromi your bodies, and your bodies
¢ shall then be divided inte four quarters, wbhich are

“ 20 oe at the King’s disposal ; and the Lord Lave
“ mercy on your souls !



APPENDIX, No. I.

A MorEe minute attention appears to be due to
Chief Justice Eyre’s new treason of a ¢ conspiracy
‘¢ to subvert the Monarchy.” The terms in which
the 1dea is conveyed are strong and impressive ;
and many persons, who shall be convinced by what
has been already offered, that by the law of Eng-
Jand this i1s no treason, will yet perhaps entertain
a wish that a new law were framed for the purpose
of making 1t treason. Thousands and tens of
thousands of the inhabitants of England, are deeply
attached to that Constitution, under which our an-
cestors made so conspicuous a figure 1n the face of
the world. The attachment they feel 1s no doubt
a virtuous attachment; but 1t is not cvery method
that can be proposed for preserving what we love
that is entitled to our approbation.

Let us consider a little this phrase, a ¢ conspi-
¢ racy to subvert the Monarchy.”

There are but two ways in which such a
subversion can be attempted. The first, argu-
ment, all writing, and familiar speaking, by which
a man, by himself, and without confederacy with
others, shall seek to prevail upon his countrymen
to adopt sentiments similar to his own. This, by

F the
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the very meaning of the term, cannot be conspi-
racy.

Two ohservations will suffice to clear up this
icte,  First, 1t might be supposed that he who
13 artachied to the Monarchy, believing, of course,
it the Mconarchy 1s a good thing, should feel
liztle reluctance to commit his opinions to the fair

field ¢f zrpument, and entertain small doubt that

 an
o

tr.th must prove more vigorous and of longer life
thanfaleenned. Secondly, if it should be said, that

some writings may be exceedingly inflammatory,
we haveaiready Laws of Libel. Thiese Laws might
b: made st stronger ; but at all events the inflam-
mation constitutes the offence, and not the objeét
proposed, whether it be the subversion of the
Monzrchy, or of the Athanasian creed. As to fa-
miliar and unconfederate conversation, there can
be ltle danger of inflammation in that, The
only offence committed, will be an offence against
decorum. W hether or no hanging men is the most
svitable way of teaching them good manners, is a
point that will remain to be considered.

The second method that may be employed for
the ¢ subversion of the Monarchy,” is open force.
But let this force be a little examined. Isit to be
¢.nployed upon all the Members of the Constitu-
tion at once; and is the present race of traitors,
like Guy Fawkes of old, to blow up King, Lords,
and Commons with gunpowder, on the first day
of the Session of Parliament ? If ¢ war be levied
‘“ against the King within the realm,” this is alrea-

“ dy treason by 235 Edward III. If the plan be

44 to
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¢ to depose the King, to imprison him, or to get his
¢ person into the power of the conspirators,” this
also, if we are to credit the authorities of Foster and
Hale, 1s already High Treasen. But let us not be
deceived with high sounding words.  An attemipt
to subvert the Monarchy is nothing, if it be not
definite, and capable of some clear and precisc cx-
planation.  An attempt to procure a reform in
the Commons’ House of Parliament, through the
medium of assoctations and Conventions, 1S not
a conspiracy to subvert the Monarchy. If it be
a crime, it will not be less so, for being called by
its appropriate name. 1he attempt to involve a
man in the penalties of High Treason, by calling
evidence to prove that he has done one altion,
and then bestowing upon that action another ap-
pellation, will be regarded with contempt by every
man of common sensc, and with the deepest ab-
horrence by every man of common humanity.

AP-
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APPENDIX, No. IL

HITHERTO I have confined myself to an exami-

nation of the charge to the Grand Jury. But there
1s something so pecuhiarly flagitious in the manner
of preparing the indictment, and the list of wi-
nesses, that 1t seems improper to dismiss an Essay,
the obje& of which 1s to call the attention of

Englishmen to the present state of the proceedings
against the prisoners in his Majesty’s goals of New-

gate and the Tower, without a few words upon
the subjedt.

The law of High Treason differs from our
other criminal laws, by allowing the persons accus-
ed an iaterval of ten days, between the delivery
of the 1ndiftient and list of witnesses, and the
cay of trial.  The cobject of the law apparently 1s,
that he may have adequate time, 1n a matter of so
extraorcinary magnitude, to prepare his defence.,
This object is completely defeated in the present
instance. Oneindi¢iment s preferred against twelve
of the most eminent persons involved 1n the accu-
sation. It consists of nine counts, and 1t is well
known, that several of these counts will not be

at-
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attempted to be proved against the majority of the
prisoners. Every man is left to pick out, as he
can, the articles, which the sobriety or the wanton-
ness of accusation may think proper to allege
against him. In the same manner one list of wit-
nesses 1s delivered to all. This list consists of
more than two hundred persons.

Thus are the lenity and humanity of this pro-
vision baffled. For what reason 1s this ? Shall we
be told that it saves trouble to the Crown lawy-
ers ? This 1s perhaps the most plausible pretence
that can be adduced. And yet, 1n that case, it
would scarcely have been less decent, to have

saved trouble, by hanging the accused without the
form of trial.

But this is not the real reason. ‘The most tem-
peratc and scrupulous man cannot fail to confess,
that the objeét 1s, to facilitate the conviction of
persons so much the object of detestation to the
present Ministry. Government hastily involved
itself 10 a dilemma, by apprehending these men
for the sake of propagating alarm; and it is
thought better to hang a few innocent persons,
than that the Minister should stand deteéted in
an crror, or that the arm of government should be
weakened by an alt of justice.

It is a memorable faét, and well worthy to be
revived in the present crisis, that on the eighth of
April 1793, Mr. Pitt openly and unhesitatingly
delivered, in the face of the House of Commons,
the doétrine which he has now reduced to practice.
The report upon the bill for preventing traiterous

COITCS-
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corresnondence with France, was on that day read ;
and an amendment was moved by Mr. Adam, and
supported d by Mr. Fox, tozllow ¢ the persons,

¢ whe siicald hereafier be arraicned upon this adt,
¢¢ the some 1nterval of ten days, lh:lt 1s allowed to
¢ other persens accused of the crime of High
¢t Trzzson.” This clause was opposed by the Chan-
ceilor of the Excheguer, who alieged, that ¢ the
¢ proposed allowance would be of little use to the
“ culprit. Alist of such a coad of witnesses might
¢ be sent him, as would render it 1mpossible for
¢ him, with all the assiduity of his friends, to en-
¢ quire 1nto their cuaracters in the space of ten
“ cdays.”

Mr. Fox professed ¢¢ his utter astonishment at
¢ such language from the MAMinister of the Crown.
¢ It must be In a great measure by his advice
¢ that the law officers for the Crown are to con-
¢ dudll prosecutions ﬁ.}r Trcason ; and that such a
¢ person, in such a situation, should suggest even
¢« Lo posability, oi' a puhlu.. a-cuser swelling the

‘ witilesses, for no other purpose than
¢ thor of vading
““ muost alsrming nature.  He heped no such -
¢¢ trmous trick would be attemipred.  But, 1f 1t
““ were, he trusted there was spirit enough 1n the
¢ peepie to bring its authors to a proper ac-

the law, was a declaration of the

o - g --.-! ,‘*
€c C{)L-J.-Lt‘f - &

From this cizztion 1t appears, that the present

proceed:nz s by no meacs the suggestion of the
heur ; znd that there is a man in his Majesty’s

COlill=
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councils, capable of brooding in the sclitar” malig-
nity of his mind, upon the different modes of de-
feating, to the persons he shall selett as the ob-
jeéts of his vengeance, the purposes of substantial
justice.

Reports have been propagated of a very extra-
crdinary nature, respefting the manner of forming
the Jury. Thcse reports, 1if not legally proved,
have never been contradicted 5 and therefore ought
to be stated, that, if false, they may be contra-
di¢ted. It is said, that the Sheriffs, instead of suf-
fering the Jury to be struck, at the place where
the book of the Frecholders 1s kept, and by the
Officers to whom that care ordinarily falls, sent for
the beoks from the office, and tock the task
upon themselves. It is farther affirmed, that, in
consequence, various mistakes were made; the
same persons were summoned upon the Grand
Jury, and the Petty Jury; and letters of sum-
mons sent to the one, that ought to have been sent
to the other. Officers of great and important
trust, ought not to content themselves with act-
ing from pure and disinterested motives, but
should refrain from afiording even a colour of
suspicion. It is obvious to every persen that
casts his eye over the list, that i1t consists of a
most extraordinary assemblage, King’s tradesmen,
contrators, and persons labouring under every
kind of bias and influence; very few indeed that
can at all pretend to independence and imparii-
ality; and perhaps those fow to be ultimately

challenged
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challenged by the Officers of the Crown. Thus
every part of the transa®tion appears to be uni-
form, and marks an administration, callous to
public chara&er, and determined to employ all
means indiscriminately to effeCt their sapguipary
purposes.

FINIS.




